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March 25, 2002

GERTNER, District Judge. On January 9, 2001, def endant -

appel I ant Al bert Tayl or (" Tayl or") and hi s co-def endant Thonas | saac
Webb ("Webb") were found guilty of one count of conspiracy to
di stribute crack cocai ne and two counts of know ngly distributing crack
cocaine (inviolationof 21 U. S.C. § 846 and 21 U.S.C. § 841(a) (1),
respectively). Taylor was sentencedto 97 nonths in prison andfive
years of supervised rel ease on each count, with the sentences to run
concurrently.?

Tayl or chal | enges a nunber of evidentiary rulings of the
trial court, claimng that these rulings, individually and in
conbi nation, warranted am strial or reversal of his conviction. W
concl ude otherwi se and affirmthe district court's rulings.

l. FACTUAL BACKGROUND AND PROCEDURAL HI STORY

During afiveday trial, the governnent sought to prove t hat
Tayl or and Wbb engaged i n a conspiracy to di stribute crack cocai ne and
did so on two occasions, April 17, 1999, and April 22, 1999. The
Governnment called several wtnesses, including WIlIliam Cossia
("Cossia"), acooperating w tness and the putative purchaser of the

drugs. Cossia purchased crack cocai ne fromt he def endants at t he Bl ue

1 This appeal was consolidated with the appeal of Taylor's
co- def endant, Webb, but Webb's appeal was subsequently di sm ssed
for want of prosecution.
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Star Motel in Westerly, Rhode |Island, while the Federal Bureau of
| nvestigations ("FBI") recorded the transacti ons. The gover nnment
i ntroduced the tapes of t he recorded conversations as wel|l as t he crack

cocai ne reportedl y sol d by Tayl or and Wbb during the two transacti ons.

A. Motion In Limne Hearing

Prior totrial, Tayl or and Webb filedanotioninlimneto
excl ude evi dence of a prior Cossi a-Tayl or drug transacti on under Fed.
R Evid. 403 ("Rul e 403"). The notion sought to excl ude "any evi dence
or testinmony that theinformant, WIliam~Cossia, had prior drug deal i ng
activitieswth Al bert Taylor."™ The notion noted that the chal |l enged
testi mony was "highly prejudicial, irrelevant and woul d m sl ead t he
jury."? Specifically, Tayl or sought to prevent Cossiafromtestifying
about a Novenmber 1998 i nci dent in North Stoni ngton, Connecticut, siXx
nont hs before the two charged transacti ons, during whi ch Cossia and a
femal e friend met Tayl or and Webb at a truck stop and purchased crack

cocaine fromthem

2 The defendant filed a nmenorandum of | aw consi sting of the
fol |l owi ng:

Al t hough rel evant, evidence may be excl uded
if its probative value is substantially
out wei ghed by t he danger of unfair
prej udi ce, confusion of the 1issues or
m sl eadi ng the jury, or by considerations of
undue delay, waste of tine, or needless
presentation of cunul ative evi dence
Federal Rules of Evidence 403.
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The gover nnent countered that the testinony was i nport ant
for several reasons: (a) toenablethejury to understandthat Cossia
did not contact Taylor out of the blue to set up the charged
transactions; (b) to counteract the expected defense that Cossia
incorrectlyidentified Tayl or and Wbb on t hose occasi ons; and (c) to
establ i sh a common schenme or pl an under Fed. R. Evid. 404(b) ("Rul e
404(b)").

Characterizingthe notionas oneraising "adifficult issue,”
thetrial court concl uded that because si x nont hs el apsed bet ween t he
all eged prior sale and the April 17, 1999, transaction, the connection
bet ween t he t wo i nci dents was t 0o t enuous t o showa " conmmon scheme or
pl an" under Rul e 404(b). The court expressed concerns about avoi di ng
amni-trial onthe subject of the North Stoningtonincident, which
woul d open up a "Pandora' s Box of other issues.” The court al so found
t hat t he North St oni ngton evi dence was not probative onthe subject of
Cossia' s identification of Tayl or and Webb because Cossi a cl ai ned t o be
able to identify the defendants on the basis of his face-to-face
dealings with themon the two charged occasions. The court did,
however, all owthe government to establishthat Cossia had nmet Tayl or
and Webb before the April 17, 1999, transaction, so long as it
instructed Cossia not to explain the circunmstances of their nmeeting.

The probl emwas that there were two sources of evi dence

concerni ng the North Stonington transaction -- Cossia's testinony and
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a reference on the audi ot ape recordi ngs (which the governnment was
seeking tointroduce) of the April 17, 1999, neeting. Wil e the tape
ref erence was nentioned during the notioninlimne hearing, the focus
of the court's order was directed to the Cossiatestinony.?® Neither the
gover nnent nor def ense counsel ever sought clarificationfromthe court
as to whet her the court's order covered the audio taped referenceto
North Stoni ngton as well as Cossia's testinony. The defendant, in
particul ar, never objectedto the North Stonington reference or sought
its redaction fromthe tape-recorded conversation at any tine.*

B. Cossia's Trial Testinony

During the course of Cossia's testinmony at trial, the
governnment di d establish that Cossia had net Tayl or and Webb prior to
the April 17, 1999, crack cocai ne deal .> Cossi a, however, did not refer

to the North Stonington incident.

3 The court, for exanple, directed the governnent to caution
Cossia prior to taking the stand not to refer to the prior
i nci dent.

4 Counsel's om ssion is especially telling since the tapes
were the subject of an independent notion in |imne which was
argued during the same notion hearing. Defense counsel sought
to exclude the audiotapes due to the allegedly poor sound
quality of the recordings. The court denied the notion after
listening to the tapes.

5> The governnment asked, "You nmentioned earlier seeing them
do you recall how much earlier before April that occasion
was that you saw themwith the gold Probe?" Taylor objected.
After the judge overruled the objection, Cossia responded,
"Several nonths."
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Cossiatestifiedthat he phoned Tayl or on April 17, 1999, and
pl aced an order for two "ei ght balls" (7 grans) of crack cocaine. A
nmeeti ng was arranged at the Blue Star Motel for that eveni ng. Wen
Cossia arrived, he was wearing a tape recorder and wire transm

The t ape was played tothe jury. 1Init, Cossia could be
heard posing as aretail drug deal er with weal thy clients who demanded
hi gh qual ity crack cocai ne. Cossiaidentified Tayl or and Webb, who
wer e al so posturing. They boasted about dealing | arge quantities of
drugs, | arger than other dealers inthe area. Tayl or warned Cossi a
that he (Taylor) controlled all futuretransactions. He renmarked, "W
don't do what you say! You do what we say . "

When Tayl or expressed concern that Cossia m ght be worki ng
for the police, Cossia, in the portion of the audi otape whose
i ntroduction t he def endant nowchal | enges, sought to ease Taylor's
concerns by rem ndi ng Tayl or that they had nmet i n North St oni ngton si x
nont hs before. Al though thereference was brief and the context not

entirely cl ear, the di al ogue does suggest that the earlier transaction

i nvol ved a drug deal .® Cossiatold Taylor that i f Cossi a was wor ki ng

6 On the audiotape, Cossia first states to Taylor, "You
dealt with me before . . . | can tell you all the spots you
dealt with me . . . . Did anything happen to you then?" And
| ater Cossia says, "Over by BROOKS. Right there . . . . W did
you again. We net you in North Stonington. Went down side road
and cane up. Shined a flashlight in nmy face. Now you fellas
had to been together . .. ..now. . . if I"'mthe police why
aren't you jamed?" Cossia explained to the jury that the
definition of "spot" was a place where you can purchase cocai ne
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for the police, then Tayl or surely woul d have been arrested at t he
time. Cossiaadded, "W net you over North Stonington. . . if I'mthe
police why aren't you janmed?" Defense counsel di d not object at any
time to the playing of this portion of the audi otape.

Tayl or then went onto threaten Cossia: "[Whenthe shit go
wong they' Il knowwhy it happened. They get shot." Cossiatestified
at trial that shortly after maki ng the threat, Tayl or | eaned back i n
hi s chai r and exposed t he aut omati ¢ handgun tucked i n hi s wai st band,
calling Cossia's attentiontoit by pattingit. Taylor objected, but
hi s objection was overrul ed.”’

Webb t hen pl aced two ei ght balls of crack cocai ne onthe
table. After abrief dispute over their texture, Cossia acceptedthe
drugs and handed Tayl or $450 i n cash t hat had been supplied to hi mby

the FBI. Meeting with the FBI as soon as he | eft the defendants,

or where individuals neet.
" The trial court told the jury:

l"d just Ilike to nention, |adies and
gentl enmen, there's no -- the Defendants are
not charged with possessing a firearmor a
gun. The only bearing this would have on
anything at all is whether it helps you in
determ ning whether they're qguilty wth
whi ch they have been charged, which is
conspiracy to deliver crack cocaine and
delivery of crack cocaine. Aside fromthat,
this has no significance.
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Cossia turned the drugs over to them The wei ght of the drugs was
recorded at 6.44 grans of crack cocaine.

On April 22, 1999, Cossi a phoned Tayl or to set up a second
meeting to purchase three eight balls (10.5grans) of crack cocai ne.
After settingthe price at $750, the two agreed to neet agai n at the
Blue Star Motel. Cossiaagainwreawretransmtter and recording
devi ce. At the neeting, Tayl or and Webb exchanged cash for cocai ne
base, whi ch Cossi aturned over tothe FBI. The wei ght was det erm ned
subsequently to be 8.77 grans.

Inadditionto Cossia, awenforcenment officers testified
t hat they nonitored Cossia' s transm ssions. The governnent al so
presented evi dence which |inked Tayl or and Webb t o a gol d Ford Probe
t hat was parked outside the Blue Star Motel during the transactions.

Duringits closing argunent, and specifically, inrebutting
def ense counsel ' s argunent, the governnment briefly referredtothe
Nort h St oni ngton i nci dent nenti oned i nthe audi ot ape of the April 17,
1999, transaction. Defense counsel did not object.

On appeal , Taylor chal |l enges t he adm ssi on of the North
Stoni ngtonreference onthe April 17, 1999, tape and the fact that the
court permtted Cossia to testify that Taylor had a gun in his
wai st band during the April 17, 1999, drug deal, to which he had

objected. In addition, Tayl or chal |l enges the prosecutor's referenceto



the North Stoningtonincident inhisclosingandthe court's failureto

grant a mstrial sua sponte based on the collection of "errors.

1. LEGAL ANALYSI S

A. Cossia's Taped Statenment Concerning the North

St oni ngton 1 nci dent

Tayl or concedes t hat he di d not object tothe adm ssi on of
Cossi a's taped statenent concerni ng the North Stoni ngton incident.
Absent an objectiontothe evidence at trial, our reviewunder Fed. R

Crim P. 52(b) ("Rule52(b)") isfor plainerror. United States v.

Meserve, 271 F. 3d 314, 324 (1st Cir. 2001). Taylor nmust prove "(1)
t hat an error occurred (2) which was cl ear or obvi ous and whi ch not
only (3) affected [ his] substantial rights, but al so (4) seriously
inpaired the fairness, integrity, or public reputation of judici al

proceedings.” United States v. Duarte, 246 F. 3d 56, 60 (1st Cir.

2001). Taylor's challengetothe North Stoni ngton reference onthe
tape cannot neet this standard.

Tayl or clains error of two sorts -- on the part of the
governnment and on the part of the court. First, heclains that there
was prosecut ori al m sconduct when t he gover nnent sought to admt the
reference to the North Stonington neeting as part of the April 17,
1999, tape. And second, heclains that thetrial court erred because

it did not sua sponte exclude or redact the portion of the tape

containing this reference.



The adni ssion of the North Stonington reference on the
audi ot ape i s nei ther prosecutor error nor court error, nuchless "plain
error” onthe part of either withinthe neaning of Rul e 52(b). First,
there is no basis to concl ude t hat the governnent i nappropriately tried
to"slipin" referencestotheincident. The governnent had shared t he
tapes and the transcripts with the defense in advance of trial.
| ndeed, at the notioninlim ne hearing beforethetrial, the court
listened to the audi otapes while reading the transcripts. The
government evenreferred to Cossia' s taped remark during the argunent.

Second, it is not at all clear that the North Stonington
references violated the court's inlimneorder. The scope of the
court's order was anbi guous. Wil e t he defendant’'s noti on was directed
at "evidence or testinony," the court's oral remarks focused
excl usively on Cossia's testinony: Cossiawas pernmttedtotestify
general | y about neeting t he def endants on an earl i er occasi on, but not
about specific prior bad acts. Infact, rather than deflecting bl ane
ontothe prosecutor or the court, responsibility for the adm ssi on of
t he unredacted tape rests at the feet of the defense counsel, who nade
no effort toclarifythe scope of the court's order, flagtheissuein
advance of the hearing, or object contenporaneously to the tape's
adm ssi on.

| n any event, the adm ssion of the unredacted tape is hardly

error. |f it had been brought tothe court's attention, it woul d have
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been withinthe court's discretionto exclude Cossia's direct testinony
about the earlier transaction, but, at the sanme tinme, to allowthe
cursory referencetothe transaction onthe tape. The two positions
are not at all inconsistent with one another. Cossia's testinony
rai sed specific concerns about the adm ssion of "prior bad act”
t esti nony under Rul e 404(b).® Rule 404(a) codifies the basic principle
t hat evi dence of a person's character i s not adm ssi bl e for the purpose
of proving that such person actedinconformty withthat character on
a particul ar occasion. Rule 404(b) represents an extension of the
principletothe adm ssion of nore specific -- and potentially nore
prejudicial -- evidence, nanely "ot her crinmes, wongs, or acts." Its
purposeistoprevent thejury frominferringthat because a person
acted in aparticular way on a specific occasi on unconnected with the
facts inthe case at bar, the personis |likelyto have acted the sane
way with respect to the operative facts of the crinme charged. But

evi dence of "ot her crimes, wongs, or acts" may be adm ssi bl e where

8 Rul e 404(b) provides:

Evi dence of other crines, wongs, or acts is
not adm ssible to prove the character of a
person in order to show action in conformty

therewi th. It may, however, be admni ssible
for other purposes, such as proof of nptive,
opportunity, i ntent, preparation, pl an,

know edge, identity, or absence of m stake
or acci dent

Fed. R Evid. 404(b).
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of fered to prove facts ot her than propensity, such as thoselistedin
Rul e 404(b) (e.g., common plan or schene, notive, or intent).

The court bel owfound t hat Cossia's testinony about the
earlier incident was i nappropri ate propensity evi dence because t he
connecti on between the earlier incident and t he charged i nci dent was
tenuous. In addition, the Cossiatestinmony onthis subject raised
i ssues about judicial econony -- the specter of amni-trial about what
had occurred on that earlier date that was not in any way essential to
Cossi a' s account of what had occurred on April 17, 1999, and April 22,
1999. Accordingly, thetrial court precluded Cossiafromtestifying
about the earlier incident.

The reference onthe tape rai sed di fferent i ssues and di d not
carrywithit the same dangers. The reference was cursory. Wiileit
suggested a prior drug transaction, it didnot gointodetails. It was
i ntroduced not for the purpose of showi ng propensity tocommt a crine,
but rather as part and parcel of an on-goi ng conversation taking pl ace

duringthecrinmeitself. See United States v. Kennedy, 32 F. 3d 876,

885 (4th Cir. 1994) (holding that Rul e 404(b) is not applicableto
evi dence of crinmes that are necessary to conplete the story of the
charged crine). Cossia sought to reassure Tayl or that he was not | aw
enf orcenent by referring to the prior encounter. Taylor, still

worried, threatened Cossia that he m ght be shot if events proved
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ot herwi se.® The framework for anal yzing this testinony was not Rul e
404(b) but Rul e 403, i n which the court bal ances t he probative val ue of
t he evidence against its prejudice.?0

Vi ewed through the prismof the plain error test, the
adm ssion of the unredacted transcript is well within the court's

di scretion. See United States v. Chin, 83F. 3d 83, 88 (4th Gr. 1996)

(Rul e 404(b) did not apply and Rul e 403 was not of f ended where "[t] he
statenments regardi ng [a contract] nurder were made during an exchange
of heroin for cash,"” maki ng t he renmarks concerni ng t he contract nurder
"anintrinsic part of [the] drug deal and t he witness' account of the

context and circunst ances surroundi ng the deal."). See generally

United States v. Li, 206 F. 3d 78, 84 (1st Gr.), cert. denied, 531 U S

® The problem wi th not having flagged the issue in advance
is that once the tape was played, Taylor was on the horns of a
dil emma. He could have asked for alimting instruction -- that
the jury should consider the taped remark only for the purpose
of evaluating the conversation and not for crimninal propensity
-- but such an instruction would have also attracted the jury's
attention to the reference. It was a dilemm of counsel's
maki ng.

10 Fed. R Evid. 403 states:

Al t hough rel evant, evidence may be excluded
if its probative value is substantially
out wei ghed by t he danger of unfair
prejudice, confusion of the issues, or
m sl eadi ng the jury, or by considerations of
del ay, wast e of time, or needl ess
presentation of cunul ative evi dence.

Fed. R Evid. 403.

-13-



956 (2000) ("[t]he district court is granted ‘especially w delatitude'
in Rule 403 bal ancing").

Finally, even if the adm ssion of the unredacted tape
anobunted to plainerror, it neither affected Tayl or's "substanti al
ri ghts" nor "seriously inpairedthe fairness" of the proceedi ngs.
Duarte, 246 F. 3d at 60. The reference was general and t he cont ext
anbi guous. The evi dence of Taylor's guilt was overwhel mng -- Cossia's
di rect testinony of two hand-to-hand sal es, tapes of the encounters,
t estinony of surveilling officers who nonitored Cossia' s transm ssions

and |linked the defendants to a car parked outside of the hotel.

B. The Prosecutor's Reference to the North Stonington

I ncident in His d osing Argunent

Tayl or al so argues that the governnment' s referencetothe
Nort h St oni ngtonincident inits closing conpounded the earlier error
and al so anounted t o prosecutorial m sconduct. Again, because Tayl or
di d not object at trial, our reviewis for plainerror under Rul e 52

(b). See United States v. Bey, 188 F.3d 1, 6 (1st Cir. 1999)

(al I egedl y i nproper comrents made by prosecut or duri ng cl osi ng ar gunent

revi ewed under plainerror standard gi ven defendant's fail ure to obj ect

11 The government |inked this vehicle to Taylor and Wbb
t hrough the testinony of one officer who identified the |license
pl ate nunber of the vehicle driven by the persons who nmet Cossia
at the Blue Star Hotel on April 17, 1999, and another officer
who testified that he had responded to a notor vehicle accident
involving a car with the sanme pl ate nunber, which was registered
to and driven by Thomas Webb.
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tocoments duringtrial); United States v. Rodri guez- Cardona, 924 F. 2d

1148, 1153-54 (1st Cir. 1991), cert. denied, 502 U. S. 809 (1991)
(prosecutor's references in closing argunent to evi dence of ot her
cri mes and wrongdoi ng as proof of defendant's character reviewed for
pl ain error because defense counsel failed to object).

Tayl or argues that the prosecutor in his cl osing argunent
referred to the excluded evi dence for i nappropri ate purposes, nanmely to
suggest crimnal propensity. Ineffect, defendant argues that evenif
it werenot error toadmt the evidence for alimted purpose, it would
be error to argue inproper propensity evidence based on it.

Wi | e t he governnent' s cl osi ng argunent is | ess than cl ear,
it plainly does not rise to the |level of plainerror. First, the
governnment did not refer to evidence that had been excl uded by t he
court. The governnent sinply repeatedthe words of the tape, again,
wor ds t o whi ch Tayl or had not objected. Second, the reference did not
encourage the jury to drawt he prohi bited i nference between a pri or bad
act and crim nal propensity. The governnent made its cl osi ng remarks
onrebuttal, specifically directedtothe argunments of defense counsel.
Def ense counsel stressed certaininconsistencies between Cossia's
trial testinony and his grand jury testinony, whi ch he had enphasi zed
in Cossia' s cross exam nation. At trial, Cossiatestifiedthat when
t he i ssue of whet her he was worki ng for the police cane up at the Apri |

17, 1999, neeting, he had vigorously disputedit. Beforethe grand
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jury, however, Cossia suggested that he had grabbed Tayl or physically
and had thrown him against the wall.

The government argued inits rebuttal that what Cossi a meant
to say before the grand jury was nerely that he had responded
forcefully to Tayl or' s accusation, not that he had literally assaul t ed
him |1t used Cossia's reference to the North Stonington incident
during the April 17, 1999, neeting with the defendants in order to
dramati ze Cossia' s very forceful rebuttal of the accusationthat he was
a police officer. Inthe comments prefacing the North Stoni ngton
reference, the prosecutor stated: "Now, there was sone tal k of, oh,
why di d [ Cossi a] say he canme back with themstronginthe G and Jury,
with sonme Gand Jury testinony . . . . Listentowlat's onthe tape.”
The prosecut or then quoted the tape verbatim ending with Cossia's
comment: "If | were the police you woul d have been arrested over in

North Stonington."'? Finally, naking it clear that the reference was

2 During the closing, the prosecutor said:

They are asking, this is WIIliam Cossia.
"Right, at the truck stop, over down the
road by Brook's. Ri ght there. W did you
again. We net you over in North Stonington.
Went down [a] side road and came up and
shined a flashlight in ny face. Now, you
fell ow had been jamred together [sic] now.
If I"'mthe police, why aren't you jammed?"
Meani ng, |'m suggesting to you, if |I'mthe
police, how come you weren't janmmed on this
previ ous occasion? Jammed, arrested. Over
in North Stonington. How conme, you can
trust ne. He conmes right back at them

-16-



addressing the al |l eged i nconsi stencies in Cossia' strial and grand jury
testi nony, the prosecutor noted: "Andthat's what he's [ Cossi a' s]
t al ki ng about, when, | submt to you, when he was tal king to the G and
Jury. He says, tal king about, |I play fair too. He's assuringthem I
play fair."

If it waswthinthe court's discretiontoadmt the North
Stonington referenceinthe tape to provide context tothe April 17,
1999, conversation, and not for an i nperm ssi bl e purpose, then it
surely was not error for the prosecutor torefer toit for asimlar
reason. And again, evenif this was error, given the overwhel m ng
evi dence of Taylor's guilt, this referencein closing argunment did not
af fect "substantial rights" or affect the fairness of the proceedi ng.
Duarte, 246 F.3d at 60.

C. Cossia's Testinmony Concerning the Gun

Tayl or nade a tinely objectionto evidencethat he had a gun
during the April 17, 1999, transaction. He clains that the court erred
inadmttingthe evidence under Rul e 404(b) and Rul e 403 and furt her
takes issuewiththe court's instructions follow ngthe testinony on

thisissue. Since Tayl or objectedtothe court's rulings, our review

They're telling him. . . we don't have any
police contact unless we want it. He cones
back. "Listen, if | were the police you

woul d have been arrested over in North
St oni ngton. "
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of whether to admt the evidence pursuant to Rul e 404(b) is for an

abuse of discretion. United States v. Houl se, 237 F. 3d 71, 77-78 (1st

Cir. 2001), cert. denied, 532 U. S. 1074 (2001). United States v.

Manni ng, 79 F. 3d 212, 217 (1st Cir. 1996), cert. denied, 519 U. S. 853

(1996). We find that there was no error here.

Cossi a' s testinony concerni ng t he gun was not i nadm ssi bl e
evi dence of "other crines, wongs, or acts" under Rul e 404(b). There
was not hi ng "ot her" about it. The testinony was part and parcel of the
charged transactions. The jury surely coul d have found t hat Tayl or
carriedthe gunto protect the drugs he was sel ling and t he cash he was
recei ving. Moreover, giventhetimngof Taylor's gesture -- show ng
t he gun aft er di scussi ng whet her Cossi a was wor ki ng for | awenf or cenent
-- his actions could be seenas reflectinghis effortsto avoid police
detection and t hus his consci ousness of his own guilt. See, e.qg.,

United States v. Shea, 159 F.3d 37, 39-40 (1st Cir. 1998), cert.

deni ed, 526 U.S. 1077 (1999) (handgun was rel evant, intrinsic evi dence

of crime and thus was "not Rule 404(b) evidence at all").

Nor was t hi s evi dence excl udabl e under Rul e 403. Rul e 403
isdirectedto "unfair"” prejudicetothe defendant, the possibility
that the jury will drawinferences that were not warranted by the

evidence or permtted by the Rules. 1In any event, the court's

cautionary instructions were appropri ate and addressed any such ri sk:
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|"djust liketonention, | adi es and gentl enen,
there's no -- the Def endants are not charged with
possessing afirearmor a gun. The only bearing
t hi s woul d have on anything at all is whether it
hel ps youindetermning . . . whether they're
guilty [of the crinmes] with whichthey have been
charged, which is conspiracy to deliver crack
cocai ne and delivery of crack cocai ne. Aside
fromthat, this has no significance.

See, e.qg., Shea, 159 F. 3d at 40 (uphol di ng adm ssi on of gun under Rul e

403 based i n part on cautionary instruction); United States v. Hahn, 17

F. 3d 502, 509 (1st Cir. 1994) (sane).
1. CONCLUSI ON

Accordingly, we findnoerror inthe conduct of thetrial

bel ow and affirm the defendant's convicti on.
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